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of law, follows the principal and must stand or fall therewith. Quae
accessorium locum obtment extinguuntur cum principals res peremptae
sunt. A right of action, whether it arise from contract governed by the
law of the place or wrong, is equally the creature of the law of the place
and subordinate thereto. . . . The civil liability arising out of a wrong
derives its birth from the law of the place, and its character is determined
by that law.'1

After this insistence upon the decisive role played by the lex whathe
loci) after insisting that the character of tortious liability must be ^^
determined by the law of the place where it is born, it would condition
scarcely be consistent, to say the least, to sanction a fundamental
alteration of its character at the instance of the law of the forum
where it was not born. Willes J. was the last judge to be accused
of inconsistency, and there must be some explanation of his later
statement concerning actionability in England. It is, therefore,
significant that, after thus stressing the primacy of the lex loci
delicti commissi) he was careful to add the warning that 'there
are restrictions in respect of locality which exclude some causes
of action altogether' from being tried in England, such as an
action for trespass to foreign land,2 whereupon he immediately
proceeded to formulate the double rule set out above on page
281. This reference to local restrictions lends great weight to
Professor Yntema's suggestion that the judge in formulating
the first limb of his double rule had in mind the question
of jurisdiction and used the word 'actionable* in its primary
sense as 'cognizable or triable', not as referring to substantive
liability.

4Is it reasonable to construe this as more than a statement of a
threshold requirement that a suit on a foreign "wrong" must be such as
to be triable in England, e.g. not an action for trespass to foreign land
nor one excluded on principles of policy found for instance in the general
maritime law as declared by Parliament (The Halley] ?'3

It seems reasonably clear also that the word 'justifiable5 was wtathe
used by Willes J. to emphasize the established and obvious rule Second
that what is a good defence in the locus delicti must be equally condition
good in a foreign forum. His mind was addressed solely to
'the civil liability arising out of wrong', and there is nothing
in his remarks to show that he contemplated the possibility of a
successful action in England in respect of an act which is civilly,
though not criminally, innocent in the locus delicti.

1  Phillips v. Eyre (i 870), LJR. 6 Q.B. at p. 28.

2  Infrav pp. 595 et seqq.                  3 27 Canadian Bar Review, 118-19.